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ACA/ORDER

PER RAM LAL NEGI, JM

This appeal has been preferred by the assessee against the order dated
05/12/2014 passed by the Commissioner of Income Tax [CIT(A)] (Appeals)-18,
Mumbai, pertaining to the Assessment Year 2010-11, whereby the Ld. CIT (A)
has dismissed the appeal filed by the assessee against assessment order

passed u/s 143 (3) of the Income Tax Act, 1961 (for short ‘the Act)).

2. Brief facts of the case are that the assessee company filed its return of
income for the assessment year under consideration declaring the loss of Rs.
7,347/-. Since, the return was selected for scrutiny assessment, notice u/s
143 (2) and 142 (1) were issued. In response thereof the authorized

representative of the assessee attended the proceedings, made submissions on
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behalf of the assessee and furnished details called for. On perusal of the
balance sheet, it was noticed that during the year relevant to the assessment
year under consideration, the assessee company had received fresh funds by
way of share application money amounting to Rs. 5,30,00,000/-. Out of which
Rs. 5,20,00,000/- was utilized on investment in the share warrants of two
other companies. The profit and loss account contained only expenditure to the
extent of Rs. 7,343/-, which was claimed as business expenditure. The
assessee was accordingly asked to furnish the party wise details of share
application money. The assessee furnished abstract of its bank statements,
however, failed to furnish the complete details. A notice u/s 133 (6) was issued
to the banker seeking information regarding the details, which was furnished
by the bank. On perusal of the details provided by the Bank, it was observed
that the assessee company opened bank account in January 2010 and there
were credit entries amounting to Rs. 5,30,00,000/ up to 31.03.2010 -. On the
basis of the said entries, the AO concluded that the assessee company
generated the share application money of the said amount by opening a new
bank account in ING Vysya Bank. It was further noticed that four entries were
related to transfer of funds from Bank of India. The AO asked the Bank of India
to furnish the details regarding the four entries. On the basis of the details
provided by the Bank of India notices u/s 133 (6) were sent to the concerned
persons and they were asked to furnish the details. However, the AO did not

receive any response from the parties concerned.

3. It was further noticed that the assessee company received Rs. 5,64,
000/- as interest from Mangaldeep Enterprises, whereas the assessee had not
shown any income in its P&L account for the year ending 31.03.2010. Notice
u/s 133 (6) of the Act was issued to Mangaldeep Enterprises to submit the
details. Accordingly, Mangaldeep Enterprises provided copy of ledger account of
the assessee, copy of TDS certificate issued in the name of Assessee Company

and statement of bank accounts etc. On the basis of the said documents, show
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cause notice was issued to the assessee, but no response was received from the

asSsS€essee company.

4. On the basis of material collected during assessment proceedings, the
AO made addition of Rs. 5,64,000/- as income from other sources and Rs.
5,30,00,000/- as unexplained cash credit u/s 68 of the Act and determined the
total income of the assessee at Rs. 5,35,56,650/- (rounded off). The assessee
challenged the assessment order before the Ld. CIT (A). The Ld. CIT (A) after
hearing the assessee affirmed the additions made by the AO and dismissed the
appeal of the assessee. The assessee is in appeal before the Tribunal against
the said order.

5. The assessee has raised the following effective grounds of appeal against

the impugned order passed by the Ld. CIT (A):-

a) “The order of the CIT (Appeal) upholding the addition of Rs.
5,30,00,000/- as share application money taken from three
parties be set aside/deleted as the same is defective, illegal and
void-ab-initio for want of jurisdiction.

b) The order of the CIT (Appeal) upholding the addition of Rs.
5,64,000/ - as interest income be set aside/deleted as the same
is defective, illegal and void-ab-initio for want of jurisdiction.”

0. At the very outset, the Ld. counsel for the assessee submitted that the
assessee has filed an application for admission of additional evidence under
rule 29 of the Appellate Tribunal Rules, 1963. The Ld. counsel further
submitted that the documents submitted along with the application for placing
of record as additional evidence are very vital and essential to adjudicate the
issues involved in this case. The Ld. counsel further submitted that in fact the
appellant company did not have any business activities during the relevant
time. Sh. Nikhil Bajaj was persuaded to become a Director of the company by
his friend Sh. Amit Sharma, who was whole time Director of M/s Resurgere
Group which used to control many entities including the appellant company.

Sh. Nikhil Bajaj resigned from the post of the Director on 16.08.2011, however,



ITA No. 1241/MUM/2015
Assessment Year: 2010-11

he used to sign the documents presented to him in good faith. The appellant
company was used as conduit to handle transactions of Resurgere Group and
the funds were routed through the appellant company. The assessee wants to
adduce additional evidence in support of the said contention. The Ld. counsel
relied on the judgment of Hon’ble Guwahati High Court passed in the case of

Jeypore Timber and Veneer Mills P. Ltd. vs. CIT 137 ITR 415.

7. On the other hand, the Ld. Departmental Representative opposed the
application for additional evidence on the ground that the assessee has not
pointed out any reasonable cause for not submitting the documents in

question before the authorities below.

8. We have heard the rival submissions and also gone through the entire
material on the record. The assessee wants to rely on the relevant pages of
Red Hearing Prospectus of M/s Resurgere Mills and Minerals India Ltd., filed
with stock exchange and Registrar of Companies in the year 2008 for its IPO
as pointed out by the Ld. counsel. As pointed out by the Ld. counsel, the said
document is a public document beyond the scope of tampering no prejudice is
going to be caused in case the same is admitted as additional evidence under
Rule 29 of the Appellate Tribunal Rules, 1963. The Hon’ble Gujarat High Court
has held in the case of Jeypore Timber and Veneer Mills P. Ltd. (supra) that
the Tribunal has discretionary power to admit additional evidence after
recording reasons for admitting the same. The basic object behind the
provisions is to dispense justice and to rectify the mistakes committed by the
parties. Since, the documents in question are essential for reaching to a logical
conclusion and for the just decision of the present appeal, we are of the
considered view that the assessee should be given an opportunity to present its
case before the authorities below in the light of the additional evidence, in the
interest of justice. We, therefore, allow the application of the assessee and
admit the additional evidence and send the appeal back to the AO for passing

assessment order afresh after hearing the assessee in the light of the
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additional evidence allowed by us. The assessee is directed to appear before
the AO and not to seek any adjournment on frivolous grounds during the

assessment proceedings. The appeal is accordingly disposed of.

In the result, appeal filed by the assessee for assessment year 2010-11 is

allowed for statistical purposes.

Order pronounced in the open court on 31st January, 2018.
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